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DECODING SHAREHOLDER AGREEMENTS: WHY EVERY FOUNDER NEEDS 

TO UNDERSTAND SHA, SSA, AND SPA 

Diksha Sharma* 

INTRODUCTION 

Building a successful company is a complex journey that goes far beyond just having a great 

product or service. For founders, arguably the most critical, yet often overlooked, aspect is 

mastering the legal architecture that governs ownership, control, and investor relations. 

This legal fabric is woven through three cornerstone agreements such as Shareholders’ 

Agreement (SHA), Share Subscription Agreement (SSA) and Share Purchase Agreement 

(SPA). Understanding these documents deeply is essential for founders who want to 

safeguard their vision, minimize disputes, and attract strategic investment. This article delves 

deep into each agreement’s purpose, practical application, and key considerations guided by 

legal principles, real-world examples, and specific Indian regulatory context to equip founders 

with indispensable knowledge.  

LEGAL AGREEMENTS AS THE FOUNDATION FOR STARTUP SUCCESS  

Founders often underestimate the significance of shareholder agreements. While it’s tempting 

to focus on product-market fit or fundraising, these agreements silently determine who controls 

decision-making, how wealth is divided, and what protections exist during conflicts or 

ownership changes. Shareholder agreements are frameworks defining the “rules of 

engagement” between founders, investors, and other shareholders. Their absence or poor 

drafting frequently leads to protracted legal battles, loss of control, or diluted ownership. 

Especially in India’s vibrant startup ecosystem, with its evolving regulatory landscape, 

comprehending SHA, SSA, and SPA isn’t optional; it’s critical.  
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CONTEXTUALISING THE AGREEMENTS: WHEN AND WHY THEY MATTER 

Startups seldom operate in a vacuum. Legal needs evolve as the company moves from ideation 

to growth stages- 

Founding Stage: Shareholders Agreements sets governance and founder rights at this stage. 

Fundraising Rounds: SSA formalizes new share issuance tied to fresh capital. 

Secondary Transfers & Exits: SPA governs the buying and selling of existing shares between 

parties. 

Scaling and Acquisition: All three agreements interplay to harmonize control, compliance, 

and value transfer.  

Each agreement defines rights, obligations, and protections at different phases, but they overlap 

in ensuring transparency, fairness, and operational clarity. 

IN-DEPTH SHAREHOLDERS’ AGREEMENT (SHA) 

The Purpose and Strategic Importance of SHA: The SHA is not merely a contract but a 

constitution for the company’s governance. It sets the terms by which shareholders interact, 

makes decisions, and preserve corporate stability. It gives voice and protection to minority 

shareholders who might otherwise be steamrolled by majority control. SHA provisions often 

surpass the statutory defaults of the Companies Act, providing tailored control mechanisms, 

dispute resolution methods, and exit clauses. During crises, the SHA serves as a first line of 

defence by outlining procedures before escalation to the courts. 

Core Clauses Explained 

Board Composition and Decision-making: Defines who can appoint directors, voting 

thresholds for ordinary and special resolutions, and quorum requirements. For example, 

minority investors might secure rights to nominate a director to maintain oversight. 

Transfer Restrictions - Important For Controlling Ownership. 

Right of First Refusal (ROFR): It forces shareholders to offer shares to existing holders first 

before selling externally. 
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Tag-Along Rights: It allow minority holders to "tag along" in sales initiated by majority 

shareholders to protect exit opportunities.1 

Drag-along rights: It compel minority shareholders to sell if the majority agrees, ensuring 

clean exits for strategic buyers. 

Vesting and Lock-in Periods: Particularly relevant for founders and key employees to 

encourage commitment.2 Shares vest over a fixed period, discouraging early departure and 

founder dilution. 

Information and Inspection Rights: Shareholders get rights to financial reports, audit results, 

and board meeting minutes, enabling informed oversight. 

Dispute Resolution Framework: Defines mechanisms such as arbitration or mediation to 

resolve conflicts efficiently, minimizing costly litigation. 

Minority versus Majority Protections 

The SHA balances the dynamism of majority rule with the protection of minority rights.3 Indian 

judiciary principles uphold minority protections against oppression or mismanagement. 

 Supermajority voting on critical matters such as merger approval or change of business 

ensures minority consent. 

 Minority veto rights on sensitive issues can prevent rash decisions. 

● But over-protection can stall progress, so SHAs strike a balance based on company 

maturity and investor profile. 

Case Example of SHA in Action: In the 2021 boardroom dispute involving prominent Indian 

edtech startup Byju’s, minority investors exercised SHA provisions to challenge major 

                                                             
1 VanBockel T, ‘Tag-along Rights in Closely Held Corporation Sales’ (Attorney Aaron Hall, 24 May 2025) 

<https://aaronhall.com/tag-along-rights-in-closely-held-corporation-sales/> accessed 27 July 2025  
2 Eeles M, ‘Secure Your Startup’s Future: Understanding Reverse Vesting’ (Secure Your Startup’s Future: 

Understanding Reverse Vesting, 20 June 2024) <https://healthvc.substack.com/p/secure-your-startups-future-

understanding> accessed 27 July 2025  
3 ‘Majority Rule, Minority Rights’ (Principles of Democracy) 

<https://www.principlesofdemocracy.org/majority> accessed 27 July 2025  

http://www.jlrjs.com/
https://aaronhall.com/tag-along-rights-in-closely-held-corporation-sales/
https://healthvc.substack.com/p/secure-your-startups-future-understanding
https://healthvc.substack.com/p/secure-your-startups-future-understanding
https://www.principlesofdemocracy.org/majority


VOL. 4 ISSUE 4 Journal of Legal Research and Juridical Sciences ISSN (O): 2583-0066 

www.jlrjs.com  1806 

 

operational decisions, prompting governance reforms. This demonstrates how a well-drafted 

SHA can empower smaller shareholders to influence governance constructively.  

 Common Drafting Pitfalls to Avoid 

 Failure to align the SHA with the Articles of Association results in contradictory 

provisions. 

● Ignoring future fundraising implications, risking founder dilution through unprotected 

pre-emption rights. 

● Using generic templates without customization to company-specific contexts like 

sector, investor type, and regulatory environment. 

IN-DEPTH: SHARE SUBSCRIPTION AGREEMENT (SSA) 

SSA’s Fundamental Role in New Fundraising: When a company raises capital by issuing 

new shares, the SSA is the blueprint for the transaction.4 It formalizes the investor’s 

commitment and outlines the terms of share subscription, becoming legally binding post-

closing. 

Key Provisions Unpacked 

Subscription Details: Specifies the number and class of shares issued, price per share, 

payment schedules, and method of issuance (e.g., private placement, rights issue). 

Conditions Precedent (CPs): Critical milestones before share issuance, such as board and 

shareholder approvals, regulatory clearances (like approvals under FEMA for foreign 

investors), and completion of due diligence. 

Representations and Warranties: Founders and investors make detailed assurances about the 

company’s health, legal standing, and asset ownership. Breach can lead to indemnities and 

rescission. 

Indemnifications: Protect investors against hidden liabilities or inaccuracies in disclosures, 

crucial for building investor trust. 

                                                             
4 ‘Raising Capital and Issuing Equity, Explained’ (Orchestra) <https://www.orchestra.io/blog/raising-capital-

and-issuing-equity-explained> accessed 25 July 2025  
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Practical Fundraising Workflow Illustration 

Consider a Series A round: The startup agrees to issue shares to new investors representing 

20% of the expanded capital. The SSA ensures formal investor entry, defines their rights 

consistent with SHA protections, and conditions completion on CP fulfilment, such as RBI 

approvals for foreign investment. 

Relationship between SSA and SHA: While SSA governs the subscription process, SHA 

manages ongoing shareholder relations. It’s standard to amend the SHA post-investment to 

incorporate new shareholders and update governance and exit mechanisms accordingly. 

REGULATORY COMPLIANCE CONSIDERATIONS IN INDIA 

Indian startups frequently deal with multiple authorities as follows- 

Companies Act, 2013: Governs share issuance, disclosures, and compliance. 

FEMA: Requires RBI approval for foreign investors, impacting SSA timelines and terms. 

SEBI Regulations: Apply to listed entities or startups planning IPOs, mandating transparent 

share issuance processes. 

Failure to adhere to these can void agreements or invite penalties, so SSA drafts must be 

meticulous and compliant. 

IN-DEPTH: SHARE PURCHASE AGREEMENT (SPA) 

Typical SPA Use Cases- 

Unlike SSA, which deals with new shares, SPA governs the transfer of existing shares between 

shareholders.5 Common scenarios include: 

 Founder exits, transferring shares to investors or new founders.6 

 Secondary sales by early investors to fresh buyers. 

                                                             
5 Kent P, ‘What Is the Difference between a Share Subscription Agreement and a Share Purchase Agreement’ 

(Legalese, 25 June 2024) <https://legalese.co.za/what-is-the-difference-between-a-share-subscription-

agreement-and-a-share-purchase-agreement/> accessed 25 July 2025  
6 (Founder’s stock, vesting and founder departures | Cooley go) <https://www.cooleygo.com/founder-basics-

founders-stock/> accessed 25 July 2025  
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 Corporate mergers and acquisitions. 

SPA Structural Elements 

Sale and Purchase Mechanics: Detailed description of shares transferred, payment conditions 

including escrow terms, and timelines. 

Warranties and Representations: Sellers assure no undisclosed liabilities, clear ownership 

title, and absence of pending litigation impacting transferred shares. 

Indemnities: Recourse provisions if warranty breaches are discovered post-closing. 

Conditions Precedent: Similar to SSA, including regulatory consents and internal approvals. 

Non-Compete and Confidentiality: Protect buyer interests post-transfer by restricting sellers 

from competing or disclosing sensitive information. 

Real-World Example - Walmart’s Flipkart Acquisition 

The complex acquisition structure required multiple SPAs for individual investor exits, 

simultaneously addressing transfer warranties, representations, and conditions across a multi-

party environment for a smooth ownership transition. 

THE SYNERGY: COORDINATING SHA, SSA, AND SPA  

In practice, these agreements are components of a broader transaction ecosystem: 

 Investment deals typically initiate with an SSA, followed by SHA amendments 

reflecting new rights. 

 Secondary share transfers execute via SPA, invoking SHA clauses like ROFR or tag-

along. 

● Founders departing invoke SPA share buybacks and SHA vesting triggers, ensuring 

smooth ownership handover. 

● Lack of coordination among these agreements generates legal uncertainty and 

operational friction. 
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CRITICAL CLAUSES EVERY FOUNDER MUST SCRUTINISE IN SHAREHOLDER 

AGREEMENTS 

Founders often focus on valuation and dilution, both vital, but some clauses in shareholder 

agreements (SHA, SSA, and SPA) have long-term consequences for control, flexibility, and 

value realization. Below is a thorough, elaborated breakdown of these critical clauses and why 

each matters. 

Drag-Along Rights and Tag-Along Rights 

Drag-Along Rights 

Purpose: Allow the majority shareholders or a predefined group to force minority holders to 

sell their shares on similar terms if a third-party acquisition offer is accepted. 

Key Watch Points- 

Thresholds: Is a simple majority enough, or does it require a supermajority? 

Process: Are fair notice and price protections explicitly outlined? 

Valuation: Does the clause guarantee equal treatment (price, conditions) for all shareholders, 

large and small? 

Scope: Does it allow forced sales for all kinds of exits, or only specific types (e.g., cash deals)? 

Mistake to Avoid: Overly broad drag-along rights without price protections leave founders 

open to being pushed out at unattractive valuations or on terms not in their best interests. 

Tag-Along Rights 

Purpose: Allow minority holders to join (“tag along”) if a majority holder sells their stake, 

ensuring they’re not left behind or under-compensated. 

Key Watch Points- 

Trigger Events: Does it apply to all sales or only those exceeding a certain percentage? 

Pro-Rata vs. Full Tag-Along: Do all minority shares have to be purchased, or only a portion? 
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Notification Procedures: Are timelines and requirements clear, so minorities have enough 

time to respond? 

Right of First Refusal (ROFR) and Right of First Offer (ROFO) 

Right of First Refusal (ROFR) 

Purpose: Gives existing shareholders (or the company) the priority to purchase shares before 

they can be sold to outsiders. 

Key Considerations- 

Order: Does the right vest with individual shareholders, the company, or both in sequence? 

Fair pricing: Is the price truly reflective, or can it be manipulated through side-insider deals? 

Timelines: Are there clear windows for the exercise of rights (e.g., 15–30 days)? 

Scope: Do rights continue indefinitely or are they time-limited? 

Founder Tip: ROFRs can prevent unwanted parties from entering the cap table, but excessive 

restrictions may make your company less attractive to new investors. 

Right of First Offer (ROFO) 

Purpose: Requires the selling shareholder to offer their shares to the existing shareholders 

before negotiating with third parties.7 

Key Watch Points- 

Price Discovery: The seller proposes terms first, sometimes allowing less market-driven 

pricing. 

Interplay with ROFR: Both rights should not overlap in a way that stalls legitimate share 

transfers. 

                                                             
7 ‘Minority Investments: Minority Protections, Transfer Restrictions and Exit Mechanisms’ (Latin Lawyer) 

<https://latinlawyer.com/guide/the-guide-mergers-acquisitions/fifth-edition/article/minority-investments-

minority-protections-transfer-restrictions-and-exit-mechanisms> accessed 25 July 2025  
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Deadlock Resolution: If existing shareholders decline, the sale should be allowed to proceed 

freely. 

Anti-Dilution Provisions 

Purpose: Protects investors from having their ownership stake diluted in future financing 

rounds at lower valuations than they paid (so-called “down rounds”). 

Types- 

Weighted Average: Dilution impact is spread among all shareholders and it is  founder-

friendly. 

Full Ratchet: Upsizes investor share as if they’d invested at the new, lower price; harshest on 

founders. 

What to Scrutinise? 

Triggering Events: Are all new issuances included, or are ESOP/employee shares excluded? 

Duration: Does the protection expire, or last for the whole investment tenure? 

Conversion Mechanics: Are clear formulae and worked examples included? 

Founder Guidance: Negotiate for weighted average, not full ratchet, and ensure protection for 

legitimate strategic stock issuances. 

Founder Vesting and Lock-in Periods 

Purpose: To ensure founders stay engaged for an agreed period and don’t walk away early 

with full benefits. 

Key Mechanics- 

Vesting Schedule: Standard is four years with a one-year cliff, but this can be negotiated. 

Accelerated Vesting: What happens in case of a company sale or involuntary founder 

departure? 
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Lock-in Enforcement: Are there penalties, buyback at a discount, or share forfeiture in case 

of breach? 

Warning: Unreasonable vesting/lock-in periods can hurt motivation. Insist on scenarios for 

“good leaver” vs. “bad leaver” events. 

Dispute Resolution Clauses 

Purpose: Set out how conflicts over the agreement or company matters will be resolved. 

Critical Details- 

Arbitration vs. Court: Arbitration, typically faster, more confidential. 

Location/Jurisdiction: Specify clearly to avoid future forum shopping. 

Process: Include stepwise escalation, internal mediation before formal arbitration/litigation.8 

Tip: Clear, practical dispute paths save time, reduce costs and preserve business relationships 

during tense moments. 

Confidentiality and Non-Compete Provisions 

Purpose: Protect the company’s sensitive know-how and prevent departing founders from 

setting up a direct competitor. 

Essentials- 

Scope: Is protection limited to trade secrets, or does it overreach to general know-how? 

Territory/Duration: Too broad may not hold up in Indian courts; must be reasonable and 

necessary. 

Carve-Out: Can founders work in related but non-competing sectors post-exit? Are exceptions 

for “good leavers” provided?  

                                                             
8 Koss M, ‘How to Use a Mediation/Arbitration Step Clause in a Commercial Contract’ (ADR Systems, 3 April 

2025) <https://www.adrsystems.com/news/how-to-use-a-mediation-arbitration-step-clause-in-a-commercial-

contract/> accessed 25 July 2025  
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Information and Inspection Rights 

Purpose: Give investors (and often key founders) access to ongoing company performance 

data, accounts, and board minutes. 

Details to Check- 

Frequency: Is access limited to quarterly, annual, or on-demand? 

Scope: Does it include site visits, access to employees, and real-time data rooms? 

Limitations: Are there confidentiality protections to safeguard the business? 

Rationale: Transparent communication builds trust and pre-empts misunderstandings in 

periods of underperformance or rapid change. 

Deadlock and Exit Mechanisms 

Purpose: Define what happens if shareholders cannot agree on key matters, crucial for two-

founder or 50:50 ventures. 

Common Structures- 

Buy-Sell Arrangements: Pre-agreed procedures for forced buyouts or company sale. 

Third-Party Mediation/Arbitration: Built-in neutral intervention points. 

Warning: Vague or absent deadlock clauses can trap companies in paralysing gridlock, 

especially at critical scaling or pivot moments. 

COMMON PITFALLS AND LESSONS FROM INDIAN STARTUP ECOSYSTEMS 

Despite best intentions, founders in India often stumble into preventable traps when negotiating 

or managing shareholder agreements. Understanding these common pitfalls and learning from 

those who’ve faced them can help you navigate the legal landscape far more effectively.   
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Overlooking Minority Protections 

What Happens: Failing to provide adequate rights, such as board representation, information 

access, or vetoes over critical matters, leads to minority shareholders feeling vulnerable. 

Why It Matters: Disgruntled minority investors are more likely to litigate or block future 

funding. In high-growth environments, this can permanently damage trust and slow operations. 

Short-Sighted Fundraising Clauses 

What Happens: Early agreements include tight controls such as mandatory supermajority 

approvals for fresh equity issues or unduly tough anti-dilution rights, which make future 

fundraising complex or unattractive. 

Why It Matters: Such restrictions can hamstring your ability to onboard new investors or 

respond to market opportunities, as later rounds get bogged down in negotiations or blocked 

by earlier investors. 

Over-Reliance on Off-the-Shelf Templates 

What Happens: Standard legal templates are used without customizing to the founder, 

investor, or sector-specific needs. 

Why It Matters: Key issues like intellectual property rights, sectoral compliance (e.g., fintech, 

health), or founder vesting schedules are often omitted or poorly addressed. This leads to 

loopholes that can be exploited later. 

Neglecting Alignment with Articles of Association (AoA) 

What Happens: Shareholder agreements have clauses that contradict or aren’t reflected in the 

company’s AoA. 

Why It Matters: Under Indian law, the AoA is the supreme internal document. Courts 

frequently rule SHA provisions unenforceable if they conflict with or aren’t embedded in the 

AoA, leaving founders and investors exposed.   
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Signature, Execution, and Authority Lapses 

What Happens: Agreements remain unsigned, or are signed by individuals without due 

corporate authority. 

Why It Matters: Such mistakes result in agreements being declared void or unenforceable by 

Indian courts, effectively rendering all protections meaningless. 

Ignoring Evolution: Not Updating Agreements 

What Happens: Companies grow, new funding rounds occur, but SHAs remain static. 

Why It Matters: Rights, responsibilities, and protections can become obsolete or 

contradictory, potentially causing internal disputes or scaring away investors. 

BEST PRACTICES: HOW FOUNDERS SHOULD APPROACH SHAREHOLDER 

AGREEMENTS 

Avoiding pitfalls is only the first step and the strongest founders see SHAs, SSAs, and SPAs 

as living, strategic documents. Here are best practices tailored to the Indian landscape, with 

universal application for any high-growth venture. 

Start Early: Legal Literacy and Counsel 

 Invest in legal awareness from day one, even before serious funding rounds. 

 Engage a lawyer who specializes in startup or venture capital transactions, and brief 

them on your business, funding plans, and growth track. 

Thorough Customization for Your Needs 

 Avoid generic templates. Align key clauses like vesting, drag-along/tag-along, and non-

compete with your company’s structure, team composition, and sectoral realities. 

 Include industry-specific regulatory considerations (e.g., FDI norms for fintech, health 

data for healthtech).  

http://www.jlrjs.com/


VOL. 4 ISSUE 4 Journal of Legal Research and Juridical Sciences ISSN (O): 2583-0066 

www.jlrjs.com  1816 

 

Ensure AoA Alignment and Compliance 

 Mirror all transfer restrictions, rights of first refusal, and other key obligations in the 

Articles of Association as required by Indian law. 

 Conduct legal reviews after each round or structural change to ensure consistency and 

enforceability across all governing documents. 

Plan Flexibly for the Future 

 Allow for scalable, modular agreements, especially regarding fundraising, board seats, 

and transfer limitations. 

 Avoid clauses that lock you into rigid, impractical governance structures as your 

business evolves. 

Institutionalize Clear Execution and Maintenance 

 Have agreements properly signed and executed by authorized representatives and, 

where necessary, notarized or filed as per law. 

 Maintain a secure, up-to-date repository (physical and digital) of all executed 

agreements accessible to senior leadership. 

Proactively Update Agreements 

 Revisit and renegotiate key agreements after every major funding round, change in 

shareholding, or significant expansion. 

 Address new realities, such as investor interests, market expansions, and regulatory 

changes. 

Foster Transparency and Education 

 Educate co-founders and senior team members on the basics of SHAs, SSAs, and SPAs, 

so everyone is aligned on rights and obligations. 

 Be upfront with investors about intentions, business plans, and governance philosophy; 

strong transparency builds lasting trust. 
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Engage Dispute Resolution Mechanisms Thoughtfully 

 Prefer institutional arbitration or mediation over Indian court litigation, specifying 

rules, locations, and timelines in your agreements. 

 Provide escalation pathways for common issues to resolve friction early. 

Learn from Peer Ecosystems 

 Regularly analyze case studies from Indian and global unicorns, and how they 

negotiated exits, founder transitions, or cross-border sales? 

 Incorporate those insights into your approach, seeking continuous improvement. 

FREQUENTLY ASKED QUESTIONS (FAQS) 

Can shareholder agreements override statutory laws like the Companies Act? The answer 

is no. Shareholder agreements must comply with Indian company law. Any clause conflicting 

with statutory provisions is unenforceable. 

Are share transfer restrictions enforceable against third parties? They generally require 

incorporation into Articles of Association to bind third parties effectively. 

Do founders lose control by agreeing to extensive legal terms? Not necessarily. Well-

balanced agreements protect founders while providing investor security, often with founder-

friendly provisions. 

CONCLUSION 

The journey of founding a company in India’s dynamic startup environment demands not only 

business savvy but also legal acumen. SHA, SSA, and SPA are not just contractual formalities; 

they are strategic tools to balance power, protect interests, and drive sustainable growth. 

Founders who invest time to deeply understand these agreements position themselves not just 

to survive disputes but to thrive through clarity, confidence, and collaboration. Legal literacy, 

matched with sound advice and proactive negotiation, is the cornerstone of enduring 

entrepreneurial success. This comprehensive and well-researched guide seeks to equip 

founders with the knowledge they need to strategically and confidently navigate shareholder 
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agreements, acknowledging that these agreements serve as the cornerstones upon which firms 

grow and thrive. 

 

 

 

 

 

 

 

 

 

 

http://www.jlrjs.com/

